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OPINION

Plaintiff makes claim against defendant for infringement of copyright for a musical composi-
tion entitled 'Tic Toc'. At pre-trial conference it was stipulated that the issue of law as to whether
such musical composition is or was a proper subject of copyright in light of the public domain
defense asserted by defendant, should first be submitted to the Court for determination upon the
pleadings and depositions, as modified by the pre-trial order entered herein, before the parties
were put to expense of trial. We now proceed to determine that legal issue. The facts in respect
thereto are not in dispute.

June 24, 1953, plaintiff lodged with the Register of Copyrights, under Section 5(e), Title 17
U.S.C.A., a claimed unpublished musical composition, entitled "Tic Toc," which may be verbally
described as follows: 'Tic Toc, Tic Toc, Time for Muehlebach,' scored to notes 'C' and 'G' in the
musical key of 'C', and claimed copyright to both the 'words [**2] and music' of such composi-
tion. Defendant asserts that said composition, as to words, music and arrangement, is totally
within the public domain and not subject to copyright as a musical composition under Section
5(e), supra. Specifically, it is defendant's position that the plaintiff, by merely lyrically combin-
ing 'Tic Toc' and 'Time for Muehlebach' with two notes in a common musical scale, to produce
the sound and tempo of a clock ticking -- all material in the public domain -- , has not produced
or created anything distinguishably his own, such as might take the resultant material out of the
public domain and give it copyright protection. Plaintiff admits that the words 'Tic Toc' are
within the public domain and not subject to copyright. Plaintiff also admits that the expression
'"Time for Muehlebach' has been published before the date of his claimed copyright by the defen-
dant without copyright and that such phrase has thereby been dedicated to the public domain. As
to the musical score of his jingle, plaintiff states that he is not a musician, that he did not create
or originate that part of the jingle in question, but had a friend of his, who was a musician, 'write
down [**3] the music' to produce the sound of a clock ticking. (P1f's Depo., p. 11.)

The claim of originality which plaintiff makes to sustain his asserted copyright chiefly rests
in the proposition 'that the words 'Tic Toc, Tic Toc, Time for Muehlebach' have never been used
together for any purpose prior to the date of his claimed copyright,' and that he is entitled to have
such combination separately protected under copyright. . . .

"To be copyrightable a work must be original in that the author has created it by his own skill,
labor, and judgment. If he takes matter which has been dedicated to the public by publication



without copyright and adds thereto materials which are the result of his own efforts a copyright
thereon is not void, but is valid as to the new and original matter. However, the degree of protec-
tion afforded by the copyright is measured by what is actually copyrighted in the publication and
not by the entire publication." Dorsey v. Old Surety Life Ins. Co., 10 Cir., 98 F.2d 872, 873, 119
A.LR. 1250. . ..

With the above in mind, what did the plaintiff here do to sustain a claim of copyright? To a
descriptive phrase, (Time for Muehlebach) admittedly in the public domain by dedication by de-
fendant, he added 'Tic Toc' and scaled such addition and phrase to two notes in the commonest
scale of music at the tempo of a clock, to produce [**7] the background sound of a clock tick-
ing, for a jingle. That the music claimed for his jingle is too simple to be copyrightable, that it is
a mere copy of what has been in the public domain of all music for centuries, and that it may be
reproduced, mechanically, by a clock, and is, therefore, standing alone, not fit material or subject
for copyright, should need no fortifying authority. ... Furthermore, plaintiff claims no original-
ity in the term 'Tic Toc' nor arrangement of the musical notes as used in connection therewith.
That the musician who plaintiff says placed such notes, to scale, on paper could not claim any
originality for [*732] the arrangement of such notes is obvious. We have no hesitancy in ruling
that plaintiff has no copyright to the music of his jingle.

Nor does he have a copyright because he was the first to use the words "Tic Toc, Tic Toc,
Time for Muehlebach' which is the main premise for his claim of [**8] copyright. 'Tic Toc',
though a variation of the dictionary term 'Tick Tock', is admittedly not copyrightable. To add
such term to the descriptive phrase, "Time for Muehlebach,' and set such addition and phrase to
the sound and tempo of a clock ticking adds nothing original either to that which was already
existing, or indicated, comprehended, and understood by use of the word 'time' in the above de-
scriptive phrase. 'Time' is variously defined by Webster in the New International Dictionary, 2nd
Ed. One such definition is 'a definite moment, hour, day or year, as indicated or fixed by a clock
* % % A fitting moment, proper or due season, favorable opportunity; as now is the time to but
this stock.' "Tick Tock' is merely the ticking sound of a clock which indicates passing of 'time'.
To give metrical or rhythmical value to 'time' by the ticking of a clock does not significantly
change or modify in the least what is fully expressed or implied by the term 'time' itself.

Therefore, plaintiff's jingle, measured by all that plaintiff can claim under his copyright, is
the addition to '"Time for Muehlebach' of the phonetic sound, 'Tic Toc', which denotes time itself.
That such sound [**9] is not original and is the least possible expression that could be added to
that descriptive phrase is the most that can be said for such jingle. Such insignificance is not
copyrightable, because among other things as above indicated, 'time' has long been a referent to
'Muehlebach' beer.

Plaintiff has no claim for copyright infringement against defendant as a matter of law, be-
cause he has no valid copyright. Plaintiff's complaint should be, and the same is hereby, dis-
missed. It is so ordered.



