WHITE-SMITH MUSIC PUBLISHING CO.
v.
APOLLO CO.
209 U.S. 1 (1908)
Mr. Justice Day delivered the opinion of the court:
. . . The actions were brought to restrain infringement of the copyrights of two certain musical compositions,
published in the form of sheet music, entitled respectively, ‘Little Cotton Dolly’ and ‘Kentucky Babe.’ The appellee,
defendant below, is engaged in the sale of piano players and player pianos known as the ‘Apollo,’ and of perforated
rolls of music used in connection therewith. . . .
The action was brought under the provisions of the copyright act [of 1831] giving to the author, inventor, designer,
or proprietor of any book, map, chart, dramatic or musical composition the sole liberty of printing, reprinting,
publishing, completing, copying, executing, finishing and vending the same. . . . The appellee is the manufacturer of
certain musical instruments adapted to be used with perforated rolls. The testimony discloses that certain of these
rolls, used in connection with such instruments, and being connected with the mechanism to which they apply,
reproduce in sound the melody recorded in the two pieces of music copyrighted by the appellant.
The manufacture of such instruments and the use of such musical rolls has developed rapidly in recent years in this
country and abroad. The record discloses that in the year 1902 from seventy to seventy-five thousand of such
instruments were in use in the United States and that from one million to one million and a half of such perforated
musical rolls, to be more fully described hereafter, were made in this country in that year. . . .
Without entering into a detailed discussion of the mechanical construction of such instruments and rolls, it is enough
to say that they are what has become familiar to the public in the form of mechanical attachments to pianos, such as
the pianola, and the musical rolls consist of perforated sheets, which are passed over ducts connected with the
operating parts of the mechanism in such manner that the same are kept sealed until, by means of perforations in
the rolls, air pressure is admitted to the ducts which operate the pneumatic devices to sound the notes. This is done
with the aid of an operator, upon whose skill and experience the success of the rendition largely depends. As the roll
is drawn over the tracker board the notes are sounded as the perforations admit the atmospheric pressure, the
perforations having been so arranged that the effect is to produce the melody or tune for which the roll has been cut.
Speaking in a general way, it may be said that these rolls are made in three ways. First. With the score or staff
notation before him the arranger, with the aid of a rule or guide and a graduated schedule, marks the position and
size of the perforations on a sheet of paper to correspond to the order of notes in the composition. [This sheet is
used as a stencil to mark where a a “master” roll should be perforated. A perforating machine then makes
reproductions of the master roll; the defendant sells those reproductions.]
On behalf of the appellant it is insisted that it is the intention of the copyright act to protect the intellectual
conception which has resulted in the compilation of notes which, when properly played, produce the melody which
is the real invention of the composer. . . . Music, it is argued, is intended for the ear as writing is for the eye, and that
it is the intention of the copyright act to prevent the multiplication of every means of reproducing the music of the
composer to the ear.
On the other hand, it is contended that while it is true that copyright statutes are intended to reward mental
creations or conceptions, that the extent of this protection is a matter of statutory law, and that it has been extended
only to the tangible results of mental conception, and that only the tangible thing is dealt with by the law, and its
multiplication or reproduction is all that is protected by the statute. . . .
In the last analysis this case turns upon the construction of a statute, for it is perfectly well settled that the protection
given to copyrights in this country is wholly statutory. . . .
What is meant by a copy? We have already referred to the common understanding of it as a reproduction or
duplication of a thing. . . .
Various definitions have been given by the experts called in the case. The one which most commends itself to our
judgment is perhaps as clear as can be made, and defines a copy of a musical composition to be ‘a written or printed
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record of it in intelligible notation.’ It may be true that in a broad sense a mechanical instrument which reproduces a
tune copies it; but this is a strained and artificial meaning. When the combination of musical sounds is reproduced to
the ear it is the original tune as conceived by the author which is heard. These musical tones are not a copy which
appeals to the eye. In no sense can musical sounds which reach us through the sense of hearing be said to be copies,
as that term is generally understood, and as we believe it was intended to be understood in the statutes under
consideration. A musical composition is an intellectual creation which first exists in the mind of the composer; he
may play it for the first time upon an instrument. It is not susceptible of being copied until it has been put in a form
which others can see and read. The statute has not provided for the protection of the intellectual conception apart
from the thing produced, however meritorious such conception may be, but has provided for the making and filing of
a tangible thing, against the publication and duplication of which it is the purpose of the statute to protect the
composer.
Also it may be noted in this connection that if the broad construction of publishing and copying contended for by
the appellants is to be given to this statute it would seem equally applicable to the cylinder of a music box, with its
mechanical arrangement for the reproduction of melodious sounds, or the record of the graphophone, or to the pipe
organ operated by devices similar to those in use in the pianola. All these instruments were well known when these
various copyright acts were passed. Can it be that it was the intention of Congress to permit them to be held as
infringements and suppressed by injunctions?
After all, what is the perforated roll? The fact is clearly established in the testimony in this case that even those skilled
in the making of these rolls are unable to read them as musical compositions, as those in staff notations are read by
the performer. It is true that there is some testimony to the effect that great skill and patience might enable the
operator to read this record as he could a piece of music written in staff notation. But the weight of the testimony is
emphatically the other way, and they are not intended to be read as an ordinary piece of sheet music, which, to those
skilled in the art, conveys, by reading, in playing or singing, definite impressions of the melody.
These perforated rolls are parts of a machine which, when duly applied and properly operated in connection with
the mechanism to which they are adapted, produce musical tones in harmonious combination. But we cannot think
that they are copies within the meaning of the copyright act.
It may be true that the use of these perforated rolls, in the absence of statutory protection, enables the
manufacturers thereof to enjoy the use of musical compositions for which they pay no value. But such considerations
properly address themselves to the legislative, and not to the judicial, branch of the government. As the act of
Congress now stands we believe it does not include these records as copies or publications of the copyrighted music
involved in these cases.
The decrees of the Circuit Court of Appeals are affirmed.
[Justice Holmes’s concurring opinion is omitted.]
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