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In today’s class

The Communications Decency Act (CDA)

History

Negotiation exercise

Reno v. ACLU

The Child Online Protection Act (COPA)

History

Ashcroft v. ACLU



The Communications 
Decency Act of 1996



1994–95: Rimm cyberporn study



1995: Media frenzy 



1995: Legislative pressure

James Exon (D-NE)

Charles Grassley (R-IA)Dan Coats (R-IN)



Let’s Make a Deal



The CDA as passed: Prohibitions

§ 223(a) criminalizes transmission of of 
“obscene or indecent” material to  minors 

§ 223(d) criminalizes transmission and 
display of “patently offensive” material 
that depicts “sexual or excretory activities 
or organs” to minors



The CDA as passed: Defenses

“Knowingly” element part of § 223(a),(d)

§ 223(e)(5)(a) provides affirmative defense 
if you took “good faith, reasonable, 
effective, and appropriate actions” to 
prevent access by minors

§ 223(e)(5)(b) provides affirmative defense 
if you required a credit card or adult 
identification for access



The CDA as passed: Intermediaries

§ 223 includes a defense from prosecution 
for those who only provide network access

§ 230 says that providers of “interactive 
computer services” won’t be treated as the 
speakers of information provided by 
others

Absolute civil immunity for good-faith 
self-censorship of objectionable material

IP is specifically excepted



Cui bono?

Family values coalition: an anti-porn law, 
plus immunity for self-regulation

ISPs and web hosts: freedom to self-
regulate, plus won’t be deemed to be the 
“speakers” of porn sent through them

Content industries: IP not part of § 230 

Civil libertarians: § 230, plus they can still 
sue claiming unconstitutionality



The Internet Rallies



ACLU v. Reno

Three-judge District Court, with direct 
appeal of right to the Supreme Court (!)

The court rules 3-0 to enjoin the statute, 
but Judge Dalzell’s opinion gets the press



Judge Dalzell’s ode to the Internet
“The Internet may fairly be regarded as a never-ending 
worldwide conversation. The Government may not, through 
the CDA, interrupt that conversation. As the most participatory 
form of mass speech yet developed, the Internet deserves the 
highest protection from governmental intrusion. True it is that 
many find some of the speech on the Internet to be offensive, 
and amid the din of cyberspace many hear discordant voices 
that they regard as indecent. The absence of governmental 
regulation of Internet content has unquestionably produced a 
kind of chaos, but as one of plaintiffs' experts put it with such 
resonance at the hearing:

What achieved success was the very chaos that the Internet is. 
The strength of the Internet is that chaos. 

Just as the strength of the Internet is chaos, so the strength of 
our liberty depends upon the chaos and cacophony of the 
unfettered speech the First Amendment protects.”

ACLU v. Reno, 929 F. Supp. 824 (E.D. Pa. 1996) (Dalzell J.)



Reno v. ACLU: Threshold question

Is there a medium-specific reason 
justifying closer restriction of the Internet?

Is there a history of Internet regulation?

Is it “invasive,” like radio and TV?

Is it scarce (thus justifying rationing)?

No, no, and no!



Reno v. ACLU: Vagueness

The Miller definition of obscenity (which 
can be banned outright):

(1) appeals to the prurient interest,

(2) offensively depicts sexual or 
excretory conduct or functions, and

(3) lacks serious literary, artistic, 
political, or scientific value

The CDA has (2), but not (1) or (3)



Reno v. ACLU: Overbreadth

Unconstitutional if an equally effective 
alternative restricts less protected speech

The CDA restricts:

“general, undefined terms”

“not limited to commercial speech”

“community most likely to be offended”

The government hasn’t shown narrow 
tailoring



Reno v. ACLU: Knowledge defense

The government argues that the 
“knowingly” means that the CDA doesn’t 
restrict adult-to-adult speech

First problem: deemed knowledge

Second problem: heckler’ veto



Reno v. ACLU: Kid-blocking defenses

In “tagging,” servers indicate which of 
their stuff is kid-safe and which isn’t

But that’s not an “effective” system 
because the software to interpret tags 
doesn’t exist and isn’t in universal use

As for the credit-card safe harbor:

That’s not a reasonable option for non-
commercial speakers



O’Connor’s concurrence in Reno

Notice her interesting narrowing 
construction 

Describes the CDA as a form of “zoning”

Anti-porn zoning is okay in the physical 
world because it’s easy to keep kids out

But in cyberspace, no one knows you’re a 
kid



Peter Steiner, The New Yorker (1993)



The Child Online 
Protection Act (1998)



The Child Online Protection Act

1998: passed to the Reno blueprint

1999: E.D. Pa. preliminary injunction

2000: 3rd Circuit affirms

2002: Supreme Court vacates

2003: 3rd Circuit affirms again

2004: Supreme Court affirms

2007: E.D. Pa. grants permanent injunction



Ashcroft v. ACLU

How does COPA respond to Reno?

Uses all three Miller prongs

Restricted to commercial posters

Ashcroft I: reliance on “community 
standards” isn’t overbroad

That’s all three of the major problems with 
the CDA.   Why isn’t that enough?



Ashcroft v. ACLU: filtering

COPA is uncontitutional because filtering 
software is a less restrictive alternative!

We’ll talk about the virtues and vices of 
filters next time

But how steamed must the family values 
coalition be at this result?

Eleven years and three Supreme Court 
cases to go nowhere



Online speech law in five bullets

Online speech laws are generally tested in 
the same way as offline speech laws

Obscenity is unprotected (Miller test) 

Always check for vagueness

Overbreadth: there must not be equally 
effective but less restrictive alternatives

Filters are an “effective” alternative, 
but . . . [to be continued]



Next time
Filters and free speech


