
Fair Use and Culture
Copyright Law – Professor Grimmelmann

Class 24 – November 20, 2008



fair use

• by the time we’re done, you should be able 
to recite the four factors from memory

• best approach is always just to work 
through the factors, one by one

• each factor conceals multiple questions

• and there are some interactions

• learn through practice, lots of practice





Harper and Row: 
factor 1

• what’s the purpose?

• why did Congress favor this kind of use?

• other uses with democratic justifications?

• is this a commercial use?

• are commercial uses favored?



Harper and Row: 
factor 2

• is the memoir published or unpublished?

• who does this help? how much? why?

• is the work informational or expressive?

• who does this help? how much? why?



Harper and Row: 
factor 3

• how much did the Nation use?

• what fraction of the memoir is that?

• qualitatively, how important was it?

• what fraction of the Nation article was 
copied? does that matter? should it?



Harper and Row:
factor 4 etc.

• why is this factor easy here?

• anything else we should include?



Campbell v. Acuff-Rose



Campbell v. Acuff-Rose:
factor 1

• is this reporting, commentary, or criticism?

• is this use commercial?

• what is this “transformative use?”

• why are parodies good fair use cases?

• what’s the parody/satire distinction?

• which of these matters most here?



Campbell v. Acuff-Rose:
factor 2

• is this work published or unpublished?

• is it expressive or informational?

• how strong are these facts here?



Campbell v. Acuff-Rose:
factor 3

• how much did 2 Live Crew copy?

• quantitiatively?

• qualitatively?

• how much did they need to copy to make 
a parody of the sort they did?



Campbell v. Acuff-Rose:
factor 4

• please ignore the “presumptions” language

• the parody makes the original seem icky; is 
that harm to the market?

• if my Polka Pretty Woman parody expands 
the market for the original, can I count that 
in my favor?

• what if buyers like the riff, not the lyrics?



New Era v. Carol



New Era v. Carol



New Era v. Carol
• purpose of use:

• favored use?

• commercial?

• transformative?

• nature of work:

• expressive?

• published?

• amount taken

• quantitatively?

• qualitatively?

• effect on market?

• how many biography 
markets are there?



Bill Graham Archives



Bill Graham



Bill Graham Archives

• do the checklist

• is this really a biographical use?

• do posters on a timeline transform? how?

• how does shrinking affect the “amount?”

• should failed licensing negotiations matter?



next time
intermediate uses
the boy who lived


