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why distribution (and
not just reproduction)?

in pirate business models, distribution is
easier to police than reproduction

controlled distribution chains can prevent
many unauthorized reproductions

perhaps distribution is the real right and
reproduction is the redundant one

copyright owners like any and all rights



three issues for today

® when does a distribution take place!?
® who engages in distribution online!?

® how does the first sale defense work?
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L ondon-Sire v. Does

What happens to files in your shared
directory!?

When you perform a search on a peer-to-
peer network, what happens!?

When you click on a file, what happens!?

What does MediaSentry do?



what’s the problem!?

® if Mike downloads a “Tainted Love” MP3
from Rudy, unauthorized distribution?

® does it violate any other exclusive rights?
® what if Mike works for MediaSentry?

® can MediaSentry actually observe Mike
downloading “Tainted Love” from Rudy!?

® what can MediaSentry observe!



what does the court

think of these theories?

® Rudy “distributed” “Tainted Love” by
putting it in his shared folder

® Rudy “distributed” “Tainted Love” when
MediaSentry downloaded it

® the jury is permitted to infer from
MediaSentry’s evidence that Rudy
“distributed” “Tainted Love” when Mike (or
someone else) downloaded it
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Perfect 10 and
distribution

this is a display case, but the logic is similar

what is MySpace doing? is that a
distribution of this image!

what is Google doing!? is that a distribution
of the thumbnail image! of the full-size one!

do our policy reasons for a distribution
right favor imposing liability on Google!?



first sale under § 109

® § 109(a): the “owner of a particular copy ...
lawfully made ... is entitled ... to sell or
otherwise dispose of the possession of that

COPy”

® § 109(d):“[first sale] do[es] not ... extend
to any person who has acquired possession
of the copy ... without acquiring ownership
of it”



first sale
finger exercises

® | buy a book at Barnes and Noble. can |
resell it on Craigslist? what if the copy was
stolen from the publisher’s warehouse!

® | buy a sculpture. can | rent it to you!?

® | buy sheet music. can | sing the song in
public? can | sell photocopies of it! if | make
photocopies, can | resell the original?



The price of this book at retail is One Dollar net.
No dealer is licensed to sell it at a less price, and a
sale at a less price will be treated as an infringe-
ment of the copyright.

. THE BoBBs8-MERRILL COMPANY. °*




Bobbs-Merrill

what is it that Macy’s did here!?

if Macy’s had been buying its wholesale
copies from B-M, could the contract have
included a minimum retail price term!?

what damages would be available in a
contract action? in a copyright one!

is this a privity case, or something more!



UMG v.Augusto




UMG v.Augusto

® why doesn’t Bobbs-Merrill resolve this case!
® is Augusto the “owner”

® right to regain possession!

® ongoing benefits?

® unordered merchandise law!?

® what do you think!?



next time

public performance and display



