
Fair Use and New 
Purposes

Copyright Law – Professor Grimmelmann
Class 25 – November 24, 2008



last time

• first cluster: creating a specific new work 
substantially similar to the copyrighted one

• transformative use is key to the first factor, 
and weighs heavily on the other three

• what’s “transformation?” it’s controversial. 
changing the authorship definitely is, but 
recontextualizations are trickier





Sega v. Accolade: 
what’s at stake

• does Ishido infringe on Sega’s game 
copyrights (e.g. in Sonic the Hedgehog?) On 
any of Sega’s copyrights in the Genesis? 
What rights does Sega claim Accolade 
infringed on, and how?

• does the fact that Ishido will compete with 
Sonic affect the fair use analysis? What if 
Ishido will enhance sales of the Genesis?



Sega v. Accolade:
fair use analysis

• purpose of use: 

• favored use? 

• commercial? 

• transformative? 

• nature of work: 

• expressive? 

• published? 

• amount taken 

• quantitatively? 

• qualitatively? 

• effect on market?



Sega v. Accolade: 
the big picture

• Accolade is copying both “more” and “less” 
than in a standard cultural transformation

• Accolade is making money off of Sega’s 
work, but in a very different way

• are “intermediate uses” fair?

• is there some other way to understand 
transformation of purpose?



A Google image 
search . . .



Perfect 10:
fair use analysis

• purpose of use: 

• favored use? 

• commercial? 

• transformative? 

• nature of work: 

• expressive? 

• published? 

• amount taken 

• quantitatively? 

• qualitatively? 

• effect on market?



Perfect 10: 
the big picture

• how is this case different from Sega? are 
thumbnails an “intermediate” use? (perhaps 
something else here is . . .)

• how can a thumbnail be “transformative?” is 
the court getting at some other principle?

• is this just about market definition, or is 
there some other reason Google wins?





Rowling v. RDR: setup

• did you notice that indemnification clause? 
what’s unusual about it?

• how did the parties get into this mess? 
could it have been averted?

• please ignore the derivative works 
discussion. the court has confused itself.

• anything interesting about the remedies?



Rowling v. RDR: fair use
• purpose of use: 

• favored use? 

• commercial? 

• transformative? 

• nature of work: 

• expressive? 

• published? 

• amount taken 

• quantitatively? 

• qualitatively? 

• effect on market?



Rowling v. RDR: 
the big picture

• this is a very careful, nuanced opinion

• should projects like this be categorically fair 
use? be categorically unfair?

• could Vander Ark have written a non-
infringing lexicon similar to the one he did?

• what would you advise a client working on 
a guide to a TV show? a quiz book?



next time
market failure and market definition


